(5) say, in a moment of rare clarity and self-awareness, "Fine, I'll do it, but let's just be clear-I don't want to." 4 In the discussion that follows, I first flush out these responses with my five examples-the death penalty, driving violations, drugs, deportation, and DOMA. I then offer some normative thoughts about each of these responses using the standard of a reasonably prudent thirteen-year-old 5 and parallel institutional considerations in the realm of executive power.
I. SAMPLING PASSIVE-AGGRESSIVE EXECUTIVE POWER

A. The Death Penalty
In states that have the death penalty, the governor typically stands as the last stop between a condemned inmate and his or her death. 6 In most states, this last stop takes the form of a clemency petition from the condemned inmate, but in some states, it takes the form of an application by the state for a death warrant instead. 7 Either way, the state governor makes the call, wielding executive power to prevent executions (by commuting them to life sentences, granting pardons, and the like) or to order that executions be carried out (by issuing death warrants, denying clemency petitions, and the like). The point is that state governors have to go one way or the other. When petitions are on their desk, they have to decide-or do they? Consider Florida's death penalty in 2011 8 -a great example of the "do nothing, and hope nobody notices" strand of passive-aggressive executive power. Florida has the second largest death row in the nation, with over four hundred condemned inmates awaiting execution. 9 In April 2011, forty-seven of those inmates-slightly over ten percent-had exhausted all 4. This response is sometimes followed by "and I think it's unfair." 5. I credit Julia Rose Lain for inspiring the analogy of a reasonably prudent 13-year-old, with thanks for refraining from many of the passive-aggressive responses I discuss in this essay.
6. This assumes that all judicial remedies have been exhausted. By governor, I mean governor or clemency board, also a part of the state executive branch.
7. In Florida, New Hampshire, and Pennsylvania, the governor must sign a death warrant to commence an execution. appeals and were waiting for just one thing: the governor's signature on their death warrant. 10 Nearly twenty of Florida's death row inmates have been awaiting execution for at least thirty years.
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What's the hitch? Florida Governor Rick Scott had just started his term in January 2011, 12 so although the press faulted him for the backlog, 13 he had little to do with it (as he has subsequently made clear by signing at least six death warrants since 2011). 14 But Governor Charlie Crist, who preceded Governor Scott, had signed just six death warrants during his entire four-year term-a marked difference from the twenty-four death warrants that Governor Jeb Bush signed during his tenure as governor. 15 Indeed, under Governor Crist, more people on Florida's death row died of natural causes than died of executions-around three times as many. 16 Why did Crist not sign more warrants? The short answer (and key point, for the purposes of this discussion) is that he did not want to, but for those who want the longer version, a number of explanations come to mind. One blogger writing about Florida's lag time on death row surmised, "Crist was running for U.S. Senate and didn't want bad publicity in the press like Texas Governor Perry receives. 02/just-why-are-the-waits-on-floridas-death-row-so-long.html (noting that nineteen people on Florida's death row had been waiting for execution longer than thirty-one years); Sharockman, supra note 10 (discussing the case of sixty-four-year-old death row inmate Gary Alvord, who had been awaiting execution for thirty-seven years).
12. 15. Sharockman, supra note 10. In fairness, Governor Jeb Bush served for two terms, so those twenty-four warrants were signed over eight years, not four. See Jeb Bush, BIO. http://www.biography.com/people/jeb-bush-201294 (last visited Sept. 25, 2013). Still, Governor Bush's rate was twice that of Governor Crist's rate (whether that is a good thing or bad is a different question). See Sharockman, supra note 10.
16. See Berman, supra note 11 (noting that only five people were actually executed under Governor Crist, while fifteen died of natural causes).
17. See id. (describing the effect of bad publicity on political aspirations).
play as well. The phenomenon of death row exonerations may have made Crist nervous; with twenty-four on record, Florida has the dubious distinction of having more exonerations than any other state.
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The prospect of triggering another round of post-conviction challenges might have curbed his enthusiasm too. 19 It is also possible that the so-called "Marshall Hypothesis" 20 was at work-as empirical evidence has shown, the more people know about the death penalty, the less they like it and more disturbing it becomes.
21
But who wanted to rush those executions anyway? Not the inmates who were the subject of the pending death warrants, or the correctional officers responsible for carrying them out.
22
One blogger questioned "whether anyone really cares all that much about how slow this march has come to be," 23 and the point is a valid one. I am guessing victims care (at least some of them), and perhaps state attorneys general care too. But there is no deadline for these sorts of petitions, and the process is notoriously secretive, so there is only so much anyone can do. 24 That is why Florida's death penalty under Governor Crist is a nice example of the "do nothing and hope nobody notices" strand of passive-aggressive executive power.
Outside Florida, it is hard to say how many governors are taking a passive-aggressive approach to executions in their state. Clearly not in this category is the governor of Texas, who has had no problem executing the 27. See Oregon Death Row Inmate, supra note 26. The death row inmate claimed that "[a] reprieve is not effective until accepted by the recipient" and that he wanted "to speed his punishment in protest of a criminal justice system that he says is broken." Id. In the end, the judge ruled that the inmate had a right to reject the reprieve, while noting he agreed "with many of the concerns expressed by the governor." Lynne Terry, Gary Haugen Can Reject Gov. Kitzhaber What we are seeing is the same basic phenomenon that Mark Graber wrote about in his path-breaking work on legislative deferrals. 33 When legislators find it too costly to take a stand one way or the other, the stand they most prefer to take is no stand at all. 34 Similarly, when chief executives do not want to say "yes" to executions, but cannot afford to say "no," they do nothing and hope nobody notices. It is the same basic response, but it is not legislative deferral-it is passive-aggressive executive power.
B. Driving Violations
The example of driving violations is a tad off-point because it concerns a state's passive-aggressive enforcement of a federal mandate, and thus is not purely an exercise of executive power (although executive power is a part of it). But here is another beautiful example of a passiveaggressive response to enforcement obligations, and it comes from personal experience so I had to use it. Besides, this one is just quirky enough to be the sort of conversation starter one would hope for at an event called the "Schmooze."
When I was a kid growing up in Montana, my Dad used to put fivedollar bills in the glove compartment box of our car. I did not think about what that money was for, but when I became a teenager and had my driver license, I figured it out pretty quickly: it was to pay speeding tickets that during the daytime amounted to an on-the-spot five-dollar fine. Crazy, right? Here is the backstory.
Before Outsiders called our roads the "Montanabahn,"
37 but those of us who lived there knew it was mostly a matter of necessity-there were so many miles to cover, and so few cars, that most of the time it just did not make sense to drive slower than 80 to 90 miles per hour ("MPH") on the highway. 38 Then the energy crisis hit, and in 1974, Congress passed the National Maximum Speed Law ("NMSL"), imposing a limit of 55 MPH across the country as a fuel conservation measure. 39 (The national speed limit was later raised to 65 MPH, and then repealed entirely in 1995. 40 ) To coerce tells it, "The case was brought by a plaintiff named Rudy Stanko, who was a well-known 'Freeman' white-supremacist nut-job who was a perennial recreational litigant who finally hit a winner challenging the speed law. compliance, the NMSL threatened to withhold federal transportation dollars from states that did not play along. 41 Montana played, but like other states, was not at all happy about it (remember that Sammy Hagar song, "I can't drive 55!"?).
42 "The only reason we've got any speed limit at all is Federal blackmail, pure and simple," one Montanan told the press. 43 Anyone who was anyone in Montana at the time knew about the NMSL-and hated it. 44 So what did Montana do? It did something silly, making a mockery of the entire enterprise. The whole point of the federal speed limit was energy conservation, so Montana decided to enforce the law with a five-dollar onthe-spot fine for "waste of a natural resource." 45 Violations of the law did not go on a person's driving record and could not be used to raise insurance rates. 46 And because there was little point in issuing such tickets-it often took more gas to catch up with a speeding motorist than the ticket was worth-state troopers often did not write them (although I paid one, once). 45. See Egan, supra note 38 ("Officially, a $5 speeding ticket for violating the speed limit on Montana highways is not a moving violation, but 'an unnecessary waste of a natural resource,' gasoline. Moreover, the ticket cannot be cited to increase insurance rates for motorists or become part of the permanent driving record.").
46. That is why Montana's enforcement of the NMSL is a nice example of the "do something silly" genre of passive-aggressive executive power.
C. Drugs (Specifically, Marijuana)
Under the Controlled Substances Act ("CSA"), 48 marijuana is categorized as a Schedule 1 drug (along with heroin and LSD) known for having a high potential for abuse and "no currently accepted medical use in treatment in the United States." 49 As such, its cultivation, distribution, and possession are criminally punishable under federal law.
50
Enter the states. Eighteen of them, as well as the District of Columbia, have decriminalized medical marijuana, which is marijuana purchased pursuant to a valid prescription and used for medicinal purposes. 51 Another two states, Washington and Colorado, have now legalized the drug entirely in small amounts for recreational use. Set aside the instinct to say that preemption doctrine resolves the conflict. For complicated reasons that go beyond the scope of this Article, courts are not finding preemption. 53 In practice, that means there are licensed businesses that are perfectly legitimate (and paying taxes) in officer said, "See, I can sit here and write every car that goes by. One day I wrote 63 tickets. But with the Tinkertoy engine I've got in this car, it takes me five minutes just to catch up with the guy, and then I write a five-buck ticket. Is that worth it?"). In short, federal law was what it was, but enforcing this particular federal law was not a priority given DOJ's limited resources and the myriad other things on its plate. It was not that DOJ was refusing to enforce the law because of countervailing state positions and public opinion (as if it could). 61 Nor was it the case that DOJ was telling its attorneys to simply "ignore federal drug laws" as some congressmen claimed. 62 The point was that DOJ had limited resources and other, more important things to do. 63 It would do something, but it was too busy.
The story would not be complete without fast forwarding to 2011, when things really got interesting. Hardliner Michele Leonhart was confirmed as head of the Drug Enforcement Agency ("DEA"), and shortly thereafter, the agency issued a position paper entitled, "The DEA Position on Marijuana" (with section headings like "The Fallacy of Marijuana for Medicinal Use," one need not read all sixty-three pages to get the gist). 64 Within months, DOJ wrote another memo to federal prosecutors in medical marijuana states, this time stating, "Persons who are in the business of cultivating, selling or distributing marijuana, and those who knowingly facilitate such activities, are in violation of the Controlled Substances Act, regardless of state law . . . such persons are subject to federal enforcement action, including potential prosecution." 65 A series of federal drug raids on state-licensed medical marijuana dispensaries soon followed, along with threats to prosecute those who owned, operated, or otherwise associated with them. 66 The state of affairs now is massive confusion. While the Obama Administration maintains that its stance has been "clear and consistent" all along, 67 White House drug czar Gil Kerikowske has recently acknowledged that the Administration "has not done a particularly good job" of articulating its drug policy, 68 and legislators on both sides of the aisle have written an open letter calling upon the federal government to provide "clarity rather than chaos." 69 For his part, Attorney General Holder clarified DOJ's position as follows: "If in fact people are not using the policy decision that we have made to use marijuana in a way that's not consistent with the state statute, we will not use our limited resources in that way."
70 Um, yeah, that clears up a lot.
Meanwhile, the uncertainty has started to play out in court. In late 2012, the City of Oakland filed suit against the federal government for seizing an Oakland building occupied by a registered and permitted medical marijuana dispensary, 71 claiming in part that DOJ's policy statements and prior pattern of nonenforcement against state-authorized dispensaries barred its seizure of the dispensaries under the doctrine of equitable estoppel.
72 A federal magistrate recently dismissed the suit, but the same arguments are being made in the parallel forfeiture action. 73 Meanwhile, over a dozen
Congressmen have since weighed in with a proposed federal statute to protect state medical marijuana dispensaries and the patients they serve.
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Maybe what we are seeing is passive-aggressive enforcement of an earlier passive-aggressive decision not to enforce. Regardless, DOJ's earlier approach to (non)enforcement of the CSA in the context of medical marijuana exemplifies what we all do when we do not want to do something, but feel pushed to do it anyway-we say we would do it, but we are too busy with other more important things to do.
D. Deportation
This next illustration of passive-aggressive executive power could be called deportation or "denying visas"-either way, it exemplifies the "I would, but I am not competent" approach to passive-aggressive executive power. To see what I mean, one need only think back to the exclusion of homosexuals from the United States in the 1970s, and how a different government posture came to be. In 1967, the Supreme Court construed the phrase "psychopathic personality" in Section 212 to include homosexuals.
77
Throughout most of the 1970s, the Immigration Naturalization Service ("INS") enforced Section 212 by referring suspected homosexuals to an on-staff Public Health Service ("PHS") official for a medical examination.
78
The INS's position was that a PHS medical certification was necessary because the determination of homosexuality was a matter beyond its expertise. 79 In 1979, the INS medical referral system came to an abrupt halt when the Surgeon General of the United States issued a policy memorandum stating that PHS medical officers would no longer certify homosexuality as a mental disease or defect per se. 80 According to the memo, the policy change was made for two reasons. First, the American Psychiatric Association's DSM II and forthcoming DSM III (Diagnostic and Statistical Manual of Mental Disorders) no longer included homosexuality as a psychiatric disorder. 81 Second, homosexuality was not a determination that could be made by a routine medical exam.
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The Surgeon General's position was that just as INS had declared itself not competent to make determinations of homosexuality, the PHS was not competent either. 83 With no one claiming the competency to make a determination of homosexuality, Section 212's bar against homosexual aliens eventually took care of itself. The INS first allowed suspected homosexuals to enter the United States conditionally, deferring action on their case for the duration of their visit 84 (which, by the way, presents another nice example of the "do nothing, and hope nobody notices" approach discussed above).
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The INS then adopted a "don't ask, don't tell" policy that essentially ignored the prohibition entirely unless an alien made an unambiguous admission of homosexuality on his or her own. 86 When that eventuality finally occurred, the Ninth Circuit Court of Appeals ruled that INS was unable to enforce Section 212 given the certification procedure on the books. 87 In the concluding lines of its opinion, the court wrote: Because the PHS refuses to issue medical certificates on the basis of homosexuality per se and because we today hold that the INS may not exclude homosexual aliens without such certificates, it is completely speculative that any aliens will be excluded in the future on the basis of their homosexuality per se. 88 And with that, the provision was declared dead. Eventually, Section 212 was amended to formally end the exclusion of suspected homosexuals on that basis (although not until 1990) . 89 Yet even while it was valid, both the INS and PHS rendered Section 212 a nullity by taking the same approach to its dictates-"I would, but I'm not competent. You will need to get somebody else."
E. DOMA
The Obama Administration's stance on the now invalid Section 3 of the Defense of Marriage Act ("DOMA") 90 is such a clear-cut example of passive-aggressive executive power that I can get right to the point. Section 3 of DOMA codified the definition of marriage for all federal purposes as "only a legal union between one man and one woman as husband and wife."
91 Thus, same-sex couples were not eligible for a host of federal benefits, such as filing joint tax returns, collecting Social Security survivors' benefits, and qualifying for insurance coverage as the spouse of a government employee. 92 President Obama had long opposed DOMA in principle, and in February 2011, Attorney General Eric Holder sent a letter to Congress stating that both he and the President had concluded that Section 3 violated the Equal Protection Clause of the Fifth Amendment. 93 As such, the letter explained, the executive branch would no longer defend DOMA in cases where its constitutionality was being decided against a blank slate (although it would continue to defend the statute in other cases and, in any event, would continue to enforce its provisions until Congress repealed them or the judicial branch ruled them invalid). 94 Attorney General Holder also pledged to "notify the courts of our interest in providing Congress a full and fair opportunity to participate in the litigation in those cases," 95 and indeed, House Republicans hired a lawyer to defend the moribund statute on their own. 96 In a roundtable discussion with reporters, President Obama explained the rationale behind his approach, stating:
Administratively, we can't ignore the law. DOMA is still on the books. What we have said is even as we enforce it, we don't support it, we think it's unconstitutional. The position that my administration has taken I think will have a significant influence on the court as it examines the constitutionality of this law.
97
As the nation's chief executive, President Obama felt that he had to enforce DOMA. But he clearly did not want to, and he did not see his obligation as defending the law as well (at least when he thought it to be unconstitutional). Indeed, President Obama explicitly recognized his refusal to defend DOMA as a way to undermine it-a way to signal to courts in no uncertain terms just how indefensible the Administration thought the law was.
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Critics called the move "an executive power grab," 99 but there is another (and in my mind better) name for the approach President Obama took: passive-aggressive executive power.
II. EVALUATING PASSIVE-AGGRESSIVE EXECUTIVE POWER
One might evaluate executive power from a number of different vantage points, and plenty of law review articles have. 100 The focus of my discussion, however, has been passive-aggressive executive power, so that is the evaluative lens I use here. Assuming, again, that executive power to enforce the law includes the duty to use it (so the "Just say no" option is not on the table), how do the passive-aggressive responses discussed above compare?
I start the discussion with a thought experiment: rather than talking about executive power, what insights might we glean if we couched the discussion in terms of a reasonably prudent thirteen-year-old instead? Executive power is complicated, but passive-aggressive responses exist in some pretty simple forms, and kids are a nice example. Parents impose upon their children all sorts of obligations to do things that their children would prefer not to do.
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For the most part (and assuming away the terrible twos), our children do not come right out and say "no" to those directives. They do other things-passive-aggressive things-instead, and they have those responses down pat by the time they are in their early teens. So applying the standard of a reasonably prudent thirteen-year-old, how do the responses I have discussed above fare?
First consider the "do nothing, and hope nobody notices" response.
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What parent on this planet is okay with that? None that I know, and the reason is not so much that the behavior is passive-aggressive, but rather because there is a good chance it would work (that is, nobody would notice-that is, until disaster struck). Parents are busy people. We simply don't have time to monitor every move our thirteen-year-olds make. That is why when we tell them to do something, we have to have some modicum of trust that they will actually do it, if only so that we can get on with the myriad of other things competing for our precious time. Second, what about the "do something silly" response, the one that makes a mockery of the entire enterprise? 103 This one is no better, and in many ways worse. It is the one response that infuriates us as parents because it is all about flouting our power. This one feels disrespectful because it is disrespectful, and nobody likes being disrespected-least of all, parents.
Third is the "I would, but I'm too busy" response-the blow-off.
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When it is a legitimate excuse (for example, a school project is due), then we understand, we bend. But when what is really going on is passiveaggressive behavior, then our response tends to be more along the lines of "Busy? I'll show you busy" (sometimes accompanied by "and don't you give me that look"). Here again, the response feels disrespectful because it is disrespectful-and when it comes to the blow-off, there is another danger as well. In the parenting world, consistency is everything. The response we get depends on the signals we send, and if we sometimes demand that our child do a particular task and at other times don't, our reasonably prudent thirteen-year-old will get the signal that the task is not all that important. We cannot get mad at our hypothetical thirteen-year-old for not emptying the dishwasher when we have been inconsistent about insisting that she do it in the past. Fourth, the closely related "I would, but I am not competent" response 105 is an empirically proven husband avoidance technique (particularly in the realm of laundry and dishes), but one can imagine our reasonably prudent thirteen-year-old being a quick study and trying it out as well. Here we are dealing with a possible blow-off and a moral hazard problem as well-why learn how to perform certain tasks when not knowing how to perform them is the ticket out? This one is no better than the rest, and given the adverse incentives in play, it may be worse.
That leaves only the "Fine I'll do it but let's be clear, I don't want to" response-and now we are on to something. 106 This approach is the one we parents do not mind. After all, how many times have we praised our kids for "using their words" rather than acting out? In the grand scheme of things, I cannot make my thirteen-year-old want to do what I have told her to do. But if her resistance takes the form of "Fine, I'll do it, but for the record, I don't want to," that is about as good as it is going to get. It respects my authority. It allows for self-expression. And it paves the way for dialogue rather than ignorance, confusion, or anger-which is what I am left with as a result of the other passive-aggressive responses. For the record, that is an incredibly mature thing for a thirteen-year-old (even a reasonably prudent one) to do.
Turning now to the realm of executive power, I submit that the institutional considerations one might employ to evaluate the various passive-aggressive responses to enforcement obligations are not so different from these. We do not want the executive branch to do nothing and hope nobody notices. People are busy living their lives; they do not have time to enforce the enforcers. We also do not want executive power being used in ways that make a mockery of our laws. The thumb-your-nose response to enforcement obligations is not exactly a healthy way of managing interbranch conflict or complex institutional dynamics. The "I would, but I'm too busy" blow-off is not much better, and in some ways is worse. It not only shirks executive branch duties, but also sends inconsistent signals about where, when, and how laws will be enforced-with unfair results, as the medical marijuana context amply shows. And the "I would, but I am not competent" response is deeply problematic for all the same reasons, and comes with a moral hazard problem to boot.
Only the last strand of passive-aggressive executive power-the "I'll do it but I do not want to" response-presents an arguably acceptable approach to unwanted executive power. It does not shirk enforcement obligations, but it does let the other branches know exactly where the executive stands. It is the executive branch "using its words," paving the way for an inter-branch dialogue that might just obviate the need for further displays of passive-aggressive executive power. And for the record, that is an incredibly mature thing for an executive branch (even a reasonably prudent one) to do.
